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  Contributory negligence is an important rule in the current civil laws of many 
countries. There are also some regulations related to this rule in the civil law of 
China, but most of them are based on principle, which cause some disputes about the 
application of this rule in judicial practice. In this thesis, the writer tries to research 
the contributory negligence issue in the situation where juvenile is infringed, from 
the perspective of the specific subject in contributory negligence, in order to provide 
reference for the legislative and judicial practice in related areas. 
  The first section of this thesis talks about the connotation of contributory 
negligence, which analyzes the conception and characteristics of this rule, in order to 
understand it from macro view. On the other hand, this thesis introduces and files the 
contributory negligence rules in various countries, providing basis from comparative 
law to the analysis of the contributory negligence rule in China, and a better 
understanding to the extension of contributory negligence. At last, this section raises 
the problems in applying contributory negligence rule when juvenile is infringed, 
which provides bedding for the next sections. 
  The second and third chapter discuss the two aspects of contributory negligence in 
the situation where juvenile is infringed respectively, which are the underage 
victim’s contributory negligence, and guardian’s contributory negligence, but which 
is deemed as juvenile’s contributory negligence. From the angle of victim’s capacity 
of contributory negligence, the second chapter confirms that victim’s capacities of 
responsibilities are the prerequisite for the application of contributory negligence, 
and holds the opinion that the judgment standard for victim’s negligence shall be 
equal to the same for infringer’s negligence. With respect to the capacity of 
contributory negligence of juvenile, who is a specific subject, it should be 
determined in combination with its recognition capacity. Then, this thesis analyzes 
the current law of China, in order provide guidance to the legislative and judicial 
practice from the necessary angle of legal principle. 













guardian’s negligence was deemed as underage victim’s negligence based on the 
legislation of various countries. The writer finds out that the current trend of the laws 
in various countries is not supporting the opinion that guardian’s negligence could  
be deemed as same with juvenile’s negligence, and even though in such situation the 
contributory negligence is applied, there should be some limitations. Meanwhile, if it 
is the juvenile who is infringed, because of the lack of capacities for civil 
responsibilities, the possibility of equating guardian’s negligence with victim’s 
negligence would be high. In combination with the reality of China, only when 
guardian’s negligence cause the damages expanded, is the application of 
contributory negligence rule reasonable. When guardian’s negligence is one of the 
issues which cause damages, the writer suggest the several torts system without joint 
faults being applied, in order to protect juvenile’s interests. 
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引   言 
1 







失相抵”；在英美法系中的过失相抵一般使用 Contributory Negligence 或










法通则》为基础，于 2003 年 12 月 26 日颁布了《关于审理人身损害赔偿
案件适用法律若干问题的解释》（以下简称《人身损害赔偿解释》），对






                                                        
①  [德 ]克里斯蒂安·冯·巴尔 .欧洲比较行为侵权法（上）[M].张新宝译 ,北京 :法律出版社 ,2001.648. 



















































































                                                        
①  史尚宽 .债法总论 [M].北京 :中国政法大学出版社 ,2000.303.  

































     二、近现代大陆法系国家的相关规定 
 （一）德国  
    过失相抵是德国侵权法的重要内容之一（Mitverschulden 共同过错）。
《德国民法典》第 254 条第 1 款：“……损害赔偿责任 Verpflichtung”（指
债务人的全部损害赔偿责任）以及“……损害赔偿的范围（Umfang des zu 
                                                        
①  史尚宽 .债法总论 [M].北京 :中国政法大学出版社 ,2000.308.  
②  程啸 .侵权行为法总论 [M].北京 :中国人民大学出版社 ,2008.438. 

























失问题上认为，未满 7 周岁者，一般不考虑共同过失问题；已满 7 周岁未
满 18 周岁的人，一般也不会考虑共同过失问题，除非他们能清楚地认识
到自身避免损害发生的责任（参见《德国民法典》第 828 条第 3 款）。③另
外，《民法典》第 829 条规定了在加害人由于精神疾病或者未成年人无过
错的情况下，出于公平原则的赔偿义务。而该条规定的责任，是对监护人
责任的一种补充（参见《德国民法典》第 832 条）。④  
 （二）奥地利 






   《奥地利民法典》第 1304 条确立了该国侵权法上的一个普遍规则。通
过直接应用或者类推适用，它适用于所有的侵权责任的类型，包括故意和
过失行为或者严格侵权责任等。它还包含了所有的损害类型，从经济利益
                                                        
①  德国民法典 [Z].陈卫佐译 ,北京 :法律出版社 ,2004,76.  
②  同上，第 73 页。   
③  同上，第 308 页。  










































                                                        
①  [德 ]U.马格努斯 ,[西 ]M.马丁 -卡萨尔斯 ,主编 .侵权法的统一 :共同过失 [M].叶名怡 ,陈鑫译 ,北京 :
法律出版社 ,2009.16. 
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